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§654.11

§654.11 Other requirements imposed
by employers.

Except as expressly provided in this
part, nothing in this part shall be con-
strued to affect the authority of em-
ployers, or the rights of employees,
with respect to the use or possession of
alcohol, including authority and rights
with respect to alcohol testing and re-
habilitation.

§654.13 Requirement for notice.

Before performing an alcohol test
under this part, each employer shall
notify a covered employee that the al-
cohol test is required by this part. No
employer shall falsely represent that a
test is administered under this part.

§654.15 Starting date for alcohol test-
ing programs.

(a) Large employers. Each recipient
operating primarily in an urbanized
area of 200,000 or more in population on
March 17, 1994 shall implement the re-
quirements of this part beginning on
January 1, 1995.

(b) Small employers. Each recipient op-
erating primarily in a nonurbanized
area or in an urbanized area of 200,000
or less in population on March 17, 1994
shall implement the requirements of
this part beginning on January 1, 1996.

(c) An employer shall have an alcohol
misuse program that conforms to this
part by January 1, 1996, or by the date
the employer begins operations, which-
ever is later.

[59 FR 7549, Feb. 15, 1994, as amended at 60
FR 12299, Mar. 6, 1995]

Subpart B—Prohibitions

§654.21 Alcohol concentration.

Each employer shall prohibit a cov-
ered employee from reporting for duty
or remaining on duty requiring the per-
formance of safety-sensitive functions
while having an alcohol concentration
of 0.04 or greater. No employer having
actual knowledge that a covered em-
ployee has an alcohol concentration of
0.04 or greater shall permit the em-
ployee to perform or continue to per-
form safety-sensitive functions.
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§654.23 On-duty use.

Each employer shall prohibit a cov-
ered employee from using alcohol while
performing safety-sensitive functions.
No employer having actual knowledge
that a covered employee is using alco-
hol while performing safety-sensitive
functions shall permit the employee to
perform or continue to perform safety-
sensitive functions.

§654.25 Pre-duty use.

(a) General. Each employer shall pro-
hibit a covered employee from using al-
cohol within 4 hours prior to perform-
ing safety-sensitive functions. No em-
ployer having actual knowledge that a
covered employee has used alcohol
within four hours of performing a safe-
ty-sensitive function shall permit the
employee to perform or continue to
perform safety-sensitive functions.

(b) On-call employees. An employer
shall prohibit the consumption of alco-
hol for the specified on-call hours of
each covered employee who is on-call.
The procedure shall include:

(1) The opportunity for the covered
employee to acknowledge the use of al-
cohol at the time he or she is called to
report to duty and the inability to per-
form his or her safety-sensitive func-
tion.

(2) The requirement that the covered
employee take an alcohol test, if the
covered employee has acknowledged
the use of alcohol, but claims ability to
perform his or her safety-sensitive
function.

§654.27 Use following an accident.

Each employer shall prohibit any
covered employee required to take a
post-accident alcohol test under §654.33
from alcohol use for eight hours follow-
ing the accident or until he or she un-
dergoes a post-accident alcohol test,
whichever occurs first.

§654.29 Refusal to submit to a re-
quired alcohol test.

Each employer shall require a cov-
ered employee to submit to a post-acci-
dent alcohol test required under
§654.33, a random alcohol test required
under §654.35, a reasonable suspicion
alcohol test required under §654.37, or a
follow-up alcohol test required under
§654.41. No employer shall permit an
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employee who refuses to submit to
such a test to perform or continue to
perform safety-sensitive functions.

Subpart C—Tests Required

§654.31 Pre-employment testing.

(a) Prior to the first time a covered
employee performs safety-sensitive
functions for an employer, the em-
ployer shall ensure that the employee
undergoes testing for alcohol. No em-
ployer shall allow a covered employee
to perform safety-sensitive functions,
unless the employee has been adminis-
tered an alcohol test with a result indi-
cating an alcohol concentration less
than 0.04. If a pre-employment test re-
sult under this section indicates an al-
cohol concentration of 0.02 or greater
but less than 0.04, the provisions of
§654.65 shall apply.

(b) An employer may elect not to ad-
minister an alcohol test required by
paragraph (a) of this section, if:

(1) The employee has undergone an
alcohol test required by this part or
the alcohol misuse rule of another DOT
agency under part 40 of this title with-
in the previous six months, with a re-
sult indicating an alcohol concentra-
tion less than 0.04; and

(2) The employer ensures that no
prior employer of the covered employee
of whom the employer has knowledge
has records of a violation of this sub-
part or the alcohol misuse rule of an-
other DOT agency within the previous
six months.

EFFECTIVE DATE NOTE: At 60 FR 24766, May
10, 1995, §654.31 was suspended indefinitely,
effective May 10, 1995.

§654.33 Post-accident testing.

(a)(1) Fatal accidents. As soon as prac-
ticable following an accident involving
the loss of human life, an employer
shall test each surviving covered em-
ployee operating the mass transit vehi-
cle at the time of the accident. The
employer shall also test any other cov-
ered employee whose performance
could have contributed to the accident,
as determined by the employer using
the best information available at the
time of the decision.

(2) Nonfatal accidents. (i) As soon as
practicable following an accident not
involving the loss of human life, in

§654.33

which the mass transit vehicle in-
volved is a bus, electric bus, van, or
automobile, the employer shall test
each covered employee operating the
mass transit vehicle at the time of the
accident unless the employer deter-
mines, using the best information
available at the time of the decision,
that the covered employee’s perform-
ance can be completely discounted as a
contributing factor to the accicent.
The employer shall also test any other
covered employee whose performance
could have contributed to the accident,
as determined by the employer using
the best information available at the
time of the decision.

(ii) As soon as practicable following
an accident not involving the loss of
human life, in which the mass transit
vehicle involved is a rail car, trolley
car, trolley bus, or vessel, the employer
shall test each covered employee oper-
ating the mass transit vehicle at the
time of the accident unless the em-
ployer determines, using the best infor-
mation available at the time of the de-
cision, that the covered employee’s
performance can be completely dis-
counted as a contributing factor to the
accident. The decision not to admin-
ister a test under this paragraph shall
be based on the employer’s determina-
tion, using the best available informa-
tion at the time of the determination,
that the employee’s performance could
not have contributed to the accident.
The employer shall also test any other
covered employee whose performance
could have contributed to the accident,
as determined by the employer using
the best information available at the
time of the decision.

(b)(1) If a test required by this sec-
tion is not administered within two
hours following the accident, the em-
ployer shall prepare and maintain on
file a record stating the reasons the
test was not promptly administered. If
a test required by this paragraph is not
administered within eight hours fol-
lowing the accident, the employer shall
cease attempts to administer an alco-
hol test and shall maintain the same
record. Records shall be submitted to
the FTA upon request of the Adminis-
trator.

(2) For the years stated in this para-
graph, the employer shall submit to
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